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When Tax Law Meets

Technological Change
RECENT DEVELOPMENTS

MUCH OF CANADA'S TAX LAW and related administrative positions taken by the Canada
Revenue Agency (CRA) were formulated in advance of the enarmous changes which have
taken place in communications technology over the past quarter century. As a result, tax law
and policy are sometimes in the position of trying to catch up to the impact of technological
change, as illustrated by two recent technical interpretations issued by the CRA,

INTERNET COURSES AND THE TUITION TAX CREDIT

There was good news for taxpayers in the form of a change in the CRA's administrative policy
on the availability of a federal tuition tax credit for university courses taken over the Internet,
VWWhere a post-secondary institution is located in Canada or is located near the Canada-U.S.
border and the student commutes from Canada, the only requirement is that the student be
enrolled in the post-secondary program. However, where the university is located outside
Canada, at a distance too great to allow commuting, the Act requires that the student be in
full-time attendance — enrollment is not sufficient. The CRA has always interpreted full-time
attendance to mean actual physical presence at the foreign university, but that requirement was
recently successfully challenged by taxpayers in the courts.

The two court cases invalved students who were enrclled in post-secondary programs at
accredited post-secondary institutions (one in England and the other in the U.S.) for which
courses were taken over the Internet. Both students claimed the tuition tax credit for tuition
paid in respect of their courses and, in both cases, the CRA. denied the credit on the basis that
the student had not met the requiremeant of full-time attendance, with the Agency taking the
position that the attendance requirement imposed by the phrase full-time attendance could not
be satisfied where courses were being taken over the Internet. Both students disputed the
CRA's position and appealed to the Tax Court of Canada. The Court reviewed the statutory
language and concluded that full-time attendance at a foreign university could include full-time
attendance through the Internet or on-line, as such an approach conformed to both commen
sense and to the realities of modern technology. The Court noted as well that, if there continued
to be doubt on that question, it should be resolved by an amendment to the legislation.

(SEE TAX LAW, PAGE 2)
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